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Medical marijuana and the workplace

C

olorado and Washington have
been in the news recently as the
first states to legalize marijuana
for recreational use. California
was the first state to legalize medical
marijuana in 1996 and Nevada recently
signed into law legislation that establishes a framework for medical marijuana dispensaries making it the 15th state
that has decriminalized medical marijuana. The Division of Public and Behavioral Health is scheduled to release
a final draft of the medical marijuana
regulations on April 1, 2014.
Whether you agree or disagree with
the issues concerning taxing marijuana
and legalizing it for recreational or medical use, we know that businesses could
potentially see an increase of usage in
the workplace once these dispensaries
are opened. There are many questions
and concerns for companies to discuss in light of these regulation changes. Employers should be asking, “How
should we deal with this issue in the
workplace?”
First of all, let’s establish the law. The
passage of these laws does not allow one
to go out and purchase or grow marijuana legally, as it remains state and
federally illegal to possess. An individual
will be able to legally obtain marijuana
for medical purposes in Nevada after
getting a medical marijuana prescription
from their doctor and obtaining a medical marijuana card from the Nevada
State Health Division. Once approved,
they may possess a limited amount for
medical use.
So what laws do employers need to
be aware of ? Employers with 15 or
more employees must consider various
employment regulations that relate to
medical disabilities and reasonable accommodation as defined in the American with Disabilities Act. This does not
mean an employer must accommodate
the medical use of marijuana in any
workplace.
So what if an employee uses medical
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marijuana off the employers property,
claiming they are lawfully allowed to
use it during their off-duty activities
and cannot be terminated? In Colorado, where medical marijuana has been
legal since 2000, in the Coats vs. DISH
Network LLC case, an employee argued
that his medical marijuana use was a
lawful off-duty activity and therefore his
termination violated Colorado’s Lawful
Off-Duty Activity Statute. The court disagreed and dismissed the case stating:
“use of marijuana, even where such use
is in full compliance with Colorado’s
Medical Marijuana Amendment, is not
a lawful activity.” (“Medical Marijuana
and Employment-New Developments”
by Ann E. Christoff ). The medical marijuana amendment does not give the
employee the right to violate employers’
policies in regard to the use of controlled
substances. This case helps support the
employer’s right to set policies that their
employees must follow or be subject to
discipline up to and including termination. However, if an employee requests
to adjust their work schedule to ensure
that they are no longer impaired when
they come to work, an employer may accommodate the request if the employer
determines it is reasonable and does not
impose an undue hardship. If the employer has a zero-tolerance drug policy
and the employee is subject to random
drug tests or there is an accident involving the employee the employer may
terminate the employee for cause if the
employee fails the drug test.
So does that mean I have to jeopardize
the safety of my workplace? All employers must follow OSHA rules which
require that all employers provide a safe
work environment. If it can be shown
that an employee’s impairment is a danger either to him or herself or to another worker, the employer can suspend
or terminate the employee. In California, the State Supreme Court has ruled
that drug testing for marijuana is legal
and that terminating an employee for
medical marijuana use, even outside the
workplace , isn’t discrimination. So what
do you do if you reasonably suspect that
an employee is impaired? Can you test
them? Again this will relate back to what
you have outlined in your drug testing

Employers should inform
applicants and their
employees of their drugtesting policies. If they have
a zero-tolerance policy, the
policy needs to be clearly
communicated.
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policy. The difficulty comes into play as
to what levels of THC imposes impairment to an individual. THC can stay
in the bloodstream for up to six weeks
even though the individual is no longer
impaired.
To complicate the issue some states
like Arizona have passed a law that says
people that do not hold a “safety sensitive” job (i.e. airline pilot) are safeguarded from being fired for using medical
marijuana. In addition, employers that
have federal contracts are subject to the
federal Drug Free Workplace Act and
need to abide by this policy or be subject
to losing their contracts.
So how does an employer limit its
liability? Employers should inform
applicants and their employees of their
drug-testing policies. If they have a zero
tolerance policy, the policy needs to
be clearly communicated. Writing the
policy to state “any detectable amount
of illegal drugs in an employee’s system
will result in termination” as opposed to
using an “under the influence” standard would be an easier way to defend
the policy. Employers should make sure
that they receive acknowledgements
from each employee that they have read,
asked questions and understand the
policies. Employers must also uniformly enforce these policies including for
applicants. Employers should train their
managers on detecting impairment and
what to do if these issues arise. The important thing is to keep an employee’s
medical condition confidential, but also
follow the employer’s drug policies.
It will be important to closely monitor legislative and legal developments
around these issues, change your policy
accordingly and consult a professional
when you have questions.
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CONTRIBUTIONS
If you have a news item you’d like to contribute to NNBW, a guest column you’d
like to write or an ad you’d like to place,
call 775-770-1173 or visit nnbw.com. We’ll
walk you through the process. We work
diligently to be easy to work with.

HOW TO SUBSCRIBE
For subscription information, call 775770-1173 or visit nnbw.com.

Diana Albiniano is director of HR
operations at Solutions At Work, a Renobased human resources consulting firm.
Contact her at 775-828-7420 or Diana@
MySolutionsAtWork.com.

Protect your patents, ideas
If you are a local budding entrepreneur wanting to protect your idea or invention,
we want to buy you breakfast at the Atlantis on March 27.
Holland & Hart Partner Robert C. Ryan, a patent and intellectual property rights attorney with over 36 years of experience, will
provide a presentation outlining what constitutes intellectual property rights and why it’s important to protect those rights. He’ll
illustrate unique situations with some interesting data, discuss the latest legal cases and talk about the dos and don’ts of protecting
your rights. He’ll also take questions from the audience to help you get a better idea of whether you need protection.
The breakfast will be from 7 to 8:30 a.m. We have a limited number of seats available so just simply go online to NNBW.com and
click on the Holland & Hart Breakfast Series button.
This event is hosted and sponsored by Holland & Hart, Great Basin Federal Credit Union, and the Northern Nevada Business
Weekly.

For more information, call NNBW General Manager Rick Carpenter at
775-850-2285 or send an email to rcarpenter@nnbw.biz.

Robert C. Ryan, attorney

